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THE INSOLVENCY OF
THEIR  EIVIPLOYER (1)
The Commjssion has just adopted a proposaL for
the protection of employees in the event of the
Under the proposaL,  Member States would set up
outstanding claims of emptoyees in the event of
of insotvency - of their employer. It  is aLso
provjsions in Member States.
a Directive intended to reinforce
insoLvency of their empLoyer.
appropritate instjtutions to pay
the bankruptcy - or other form
designed tb harmonize existing
The main feature'of the proposaI is the creatioh of institutions to pay workersl
outstanding ctaims whjch arose from their employment reLationship  before the
emptoyer ceased to meet his obtigations without respect to the availabLe assets
or  the bankruptcy proceedings. /
C[aims incLude entittement to remuneration for work or emoLuments due under
a training contract, entitlement to any other benefits due by the empLoyer in
respect of sickness, hoIidays or termination of empLoyment and aLL other
gratuities,  bonuses or indemnities.
Member States witL regu[ate the organization,  financing and operation of these
institutions, on the basis of a few.common  prin-cipLes, e.g.:
- the assets of the institutions must be entireLy independent of the emptoyerst
business assets;
- the institutions must not be financed soLe[y by contrib'utions from emp Loyees.
payment by
iated.
lvlember States are authorized to impose onLy one condition, i.e.,  that
the institutions is contingent on c[aims. being undisputed or substant
The proposaI for a Directive a[lows Member States to pLace certain Iimits on the
l-iabi tity of the institutions; these Iimits are not dfined in absoLute terms but
correspond to a given number of monthst remuneration,  which ensures a fair  income.
In the exptanatory  memorandum to the proposaL, fhe Commission observes that  existing
provisions in Member Statesr bankruptCy LegisLation do not sufficient[y protect
emptoyees with regard to ctaims arising from their contracts of empLoyment. This
[acuna has been feLt in the present difficu[t  economic situation, which has brought
about a growing nr"rnber of bankruptcies - especiaL[y in cases where there are no
avai Iabte assets.
In the abence of Community statist'ics, in its  communicatjon the Commission makes
reference to nationaL figures. The figures for Germany show that in 1976, in
about 7t/, of bankruptcies the avaiLab[e assets were jnsufficient to institute insot-
vency proceedings.
( 1) COvr ( 78) 141-2
AnnuaL Losses by emp[oyees duc to bankruptr:ies  before the entry into force of
ilaws on the compensation of empLoyees in cases of bankruptcy,(il7  JuLy 1974)
,ranged from DM ?0 to 50 mitLion. In the United Kingdom it  was estabLished that
such Losses amounted to t- 4 miLLjon per year. The Commission  assumes that the
sitr,ration is simi Lar in the other Member States.
FoL[owing this proposaL for a Directive, al.I Member States wiLL have to adapt
their rule on the protection of empLoyees in the event of the insoLvency of their
empLoyer to the new provisjons. Member Startes whjch have aLready estabLished
suitabLe institutions may [arge[y maintain their existing system however.
Ire*and and Ita[y - the two Member States vlhich stiIL do not have such insti-
tutions - wj[L be obLiged to set them up.KOMMISSIONEN  FOR DE EUROPIEISKE  FIELLESSKABERS  _  KOMMISSION  DER EUROPAISCHEN GEMEII'JSCHAFTEN-
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PROTECTION  DES TRAVAILLEURS  EN CAS D'INSOLVABILITE DE LIEMPLOYEUR. (1)
La Commissjon vient dtadopter une proposition de directive visant un renfor-
cement de ta protection des travaitLeurs  en cas drinsoLvabiIite de Itemployeur.
La proposition a pour but [a cr6at'ion par [es Etats membres.dtinstitutions  appro-
pri6es en vue de 169[er [es cr6ances impay6es des travaiILeurs en cas de faiLLite
ou drautres formes drinsoIvabiLite de trempIoyeur. E[[e vise 6ga[ement  une harmo-
nisation des dispositions diff6rentes existant dans les Etats membres.
L'element essentiet de Ia proposition constitue Ia cr6ation dtinstitutions
regtant tes cr6ances impay6es des travaiLleurs rdsuttant de teur retation de travaiI
et nee avant [a survenance de ta cessation de paiement par Llemp[oyeur et ceci
inddpendamment  de tractif dtsponibte et du d6roulement de ta proc6dure de [a faiILite.
Les cr6ances comprennent les dnoits A ta r6mun6ration  du travaiI ou aux
6motuments dus au titre  dtune retation de formation et les droits A toute autre
prestation due par ttemptoyeur  en cas de matadie, de cong6 ou de cessation de [a
reLation de travaiI ainsi quti toute autre primer gratification  ou indemnite.
Les Etats membres rdgtent Irorganisation,  te financement et [e fonctionnement
des institutions en stinspirant de quetques principes communs selon [esquets:
-  te patrimoine des institutions doit €tre totatement ind6pendant du capita[
drexpLoitation  de Lfemptoyeur i
-  [es travaiL[eurs  ne doivent pas 6tre les seuts i  contribuer au financement.
Les Etats membres sont autoris6s i  poser comme seu[e condjtion au paiement
par Ies institutjons que Ies cr6ances soient incontest6es ou qutetIes aient regu
un commencement  de preuve
,'^#'iiil*$il,,fri
La proposition de directive
li mi tes aux ob L'igat i ons de paiement
d6finies  en valeurs absoLues. mais
6quitable.
permet ensuite aux Etats membres de
des institutionsl Iimitations qui
en nombre de mensuat'it6s, ce qui
fi xer certai nes
ne sont pas
assure un revenu
En motivant sa proposition de directive, [a Commission estime que [es dispo-
sitions du droit de La faiLLite existant  dans les Etats membres ne protegent pas
suffisamment  Ies travaitteurs quant i  leurs cr6ances d6coutant de leur retation de
travait.  Cette Lacune se fait  ressentin dans Ia situation 6conomique difficiLe
actueLLe qui est accompagn6e dtun nombre croissant de faiLtites dtentreprises, et
notamment des cas de faiLIite sans actif disponibLe-
A defaut de statistiques communautaires, ta Commjssion se r6fdre dans sa
communication A gueIques chiffres nationaux. Les chiffres connus pour ItAttemagne
indiquent qufau cours de Irann6e 1976 environ 70 % des faiLlites ntont pas eu
dtactif disponibLe permettant drouvrir La proc6dure pr6vue en cas drinso[vabitit6.
t.
(1) C0M (78) 141- a-
Les pertes anrlu€ttes sr&ies par [es travaitl.eurs & [a sLlite de f,aitlites auant
Itentree en vfgtretlr de [ois sr]tr [,]indennisatict des travaiLleurs en cas de faittite
de t,rentreprise (,}Z juitLet '1974) varient der ZCI & 50 mi t Lions de Dlvl.
En Grande-Bretagne it  a 6t6 €tabti que ces pertes sf6[evaient  Er 4 miItions de Livres
pdp og1e  La Cor#rission pr:€sude gue ta siituation dans [es autles Etats membrts
y est comparabte.
A ta suite de cette propotitjon de direetivertous Les Etats membres devront
dapter [eurs rdgtes concernant [e droit de protection des travailteurs en cas
dtinsolvabiLite de IrempIoyeur  aux nouveaux dispositifs propos6s. Les Etats memb,res,
qtrt otrt de,ji instaurO des in3titutions, pourront toutefois maintenir dans une Large
t?tesupe t"eur r6gime eristant. Lrfrtande et l.rltal"ie -  [es deux Etats membres ntayant
pas encore de tet[es institutions -  s'e vemont dsrs LrobLigation de les 'instaurer.